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556 NOTES 

On April 21st, a memorial meeting was held in the Law 
School Building under the auspices of the Trustees of the Uni- 
versity, the Law Faculty and the student body. Addresses were 
made by persons representing these three bodies and by members 
of the Philadelphia Bar. A pamphlet containing an account of 
Mr. Flander's life and services and the proceedings at this meet- 
ing will be published by the University and distributed as a sup- 
plement to the June number of The Review. 



NOTES. 

Recovery of Money Paid on an Illegal Tax Assessment. — 
In the case of Shenango Furnace Co. v. Fairfield Twp. 1 there was 
an assessment of taxes for road purposes on an illegal valuation of 
the complainant's mining property. Part of these excessive taxes the 
complainant paid without duress, without protest, without fraud on 
the part of the respondent, and with full knowledge of the law and 
facts. The respondent threatened to begin judicial proceedings to 
collect the unpaid balance. By bill in equity the complainant sought 
three things : ( 1 ) An injunction restraining collection of the unpaid, 
excessive balance; (2) an accounting; (3) a decree ordering the re- 
spondent township to repay the complainant the amount paid in 
excess of what was legally due. An injunction was granted restrain- 
ing the collection of the balance not legally due, but the second and 
third prayers of the bill were denied. Since the items were all on 
one side of the account there was no necessity for an accounting; 
and since the prayer for an accounting was merely incidental the court 
refused to allow it to confer jurisdiction in equity to order the repay- 
ment of the excessive amount — a relief which, standing alone, equity 
does not have jurisdiction to give, the remedy at law being adequate. 
It is the purpose of this note to review briefly the principles which 
govern the legal remedy, and the circumstances under which money 
paid on an illegal tax assessment can be recovered at common law. 

Where the right of recovery is conferred by statute, whether 
or not it is a necessary pre-requisite that the illegal tax be paid in- 
voluntarily seems to be a question of construction of the particular 
statute; a majority of statutes allow recovery though the tax was 
paid voluntarily. 8 

At common law illegal taxes voluntarily paid cannot be re- 

•78 Atl. 937 (1911 Pa.). 

•People v. Board of Education, 126 App. Div. (N. Y.) 414. 
Van Hise v. Board of Sup'rs, 48 N. Y. S. 874 (1897)- 
Du Bois v. Com'rs of Lake Co., 37 N. E. 1056 (Ind. 1894). 
Indianapolis v. Morris. 58 N. E. 510 (Ind. App. 1900). 
Stewart Co. v. Alameda Co., 142 Cat. 660 (1904). 
Eureka Co. v. Juab Co., 22 Utah 395 (1900). 
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covered.* The reason is that a payment voluntarily made is "an 
asset to pay more in support of the government of the town than the 
town had a right to demand, and the law does not imply the duty of 
refunding." 5 

The word "involuntarily" in this connection means more than an 
unwilling payment accompanied by protest and a declaration of in- 
tention to endeavor to recover it* It means that the payment was 
made with protest under circumstances which in law amount to com- 
pulsion. 7 The generally accepted rule appears to be that when the 
process which issues to enforce payment of an illegal tax is against 
real estate and is such as will put a cloud on the title, the person pay- 
ing the illegal tax under protest is not held to have paid it voluntarily,* 
and can therefore recover the money in an action at law under the 
common counts. And where the process is illegal on its face; i. e., 
where the irregularity appears on the record, it is not deemed such as 
will put a cloud on title, and money thus paid cannot be recovered. 
Such a case is made out where: (i) the land against which the 
process actually issued was not that of the plaintiff ;• (2) the officer 
issuing the warrant had no authority to do so; 10 (3) the assessment 
was unconstitutional." (4) Unequal increase of assessed valuation of 
one class of real estate without making the same increase on another 
class. 12 

Pennsylvania seems to follow a different rule. When process 
issues against land for the collection of taxes, whether the illegality 
of the tax is apparent on the record or whether it is collateral thereto, 
it is deemed to put a cloud on title. But that fact is held not to be 
sufficient compulsion to render the payment involuntary ; the plaintiff 

'McKibben v. Oneida Co., 49 N. Y. S. 553 (1898). 

Moller v. Galveston, 57 S. W. 11 16 (Tex. 1900). 

Bank v. Memphis, 64 S. W. 13 Tenn. (1901). 

Lackey v. Mercer Co., 9 Pa. 318. 

Taylor v. Board of Health, 31 Pa. 73. 

' Allentown Borough v. Saeger, 20 Pa. 421. Laurie, J. 

'Union Ins. Co. v. Allegheny, 101 Pa. 250. 

Town of Phoebus v. Manhattan Club, 105 Va. 144 (1906). 

'Johnson v. Cook Co. (Or.), 100 P. 294. 

Chicago v. Klinkert, 04 111. App. 524 (1901). 

Oakland Cemetery Ass'n v. Ramsey Co., 108 N. W. 857 (Minn. 1906). 

De Baker v. Carello, 52 Cal. 473 (1877)- 

'In re Edison Electric Co. v. Brooklyn, 48 N. Y. S. 99 (i&97)- 

Peyser v. N. Y., 70 N. Y. 497 (1877). 

City of Detroit v. Martin, 34 Mich. 170 (1876). 
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San Francisco v. Dinwittle, 13 Fed. 789 (1882). 

Yates v. Royal Ins. Co., 65 N. E. 726 (111. 1902). 

"Gould v. Hennepin Co., 76 Minn. 379 (1899). 
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must first exhaust his legal and equitable remedies. 18 If he then 
makes payment and the tax turns out to be illegal, he can recover the 
money thus paid, in assumpsit. 

It seems that a different rule rightly obtains where personal 
property is liable to seizure for non-payment of the illegal tax. In 
such case the owner will be deprived immediately of his possession, 
while in the case of real estate the sheriff merely makes the sale 
and then leaves the parties to fight out their right to possession in 
an action of ejectment. For this reason where personalty is levied 
on, or about to be levied on, and is answerable for the illegal tax 
under such circumstances as will deprive the owner of his possession, 
payment then made is held to be involuntary, and recovery can be 
had, even though payment was made without protest. 14 

In view of the necessity that public funds, which are intended 
for immediate expenditure for the common good, should be reason- 
ably free from claims by the individuals who have contributed thereto, 
and in order to secure the most beneficial use for the public, it seems 
that the difficulties imposed upon the individual in recovering from 
that fund are wise and reasonable. And this is especially true in view 
of the fact that the rights of the individual are amply protected by 
the avenues of escape from the payment of an illegal tax which are 
open to him, such as review, appeal, or defense to proceedings to 
enforce the tax. 15 

/. F. S. 



"Ins. Co. v. Allegheny, 101 Pa. 250 (1882). 

Wharton v. Birmingham, 37 Pa. 371 (1861). 

De La Cuesta v. Insurance Co., 136 Pa. 62. 

"Elevator Co. v. Louice, 83 N. W. 212 (N. D. 1900). 
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"I. Bill in equity to enjoin collection will lie in following cases: 

1. Exempt property. 

University of South v. Jetton, 155 F. 182. 
Bates v. Parker, 227 111. 120 (1907). 

2. Where taxing bodies have or are about to act fraudulently or 

illegally. 

(a) Not having jurisdiction. 

Lumber Co. v. Lattimore, 105 S. W. 1028. 

Hemple v. City of Hastings, 113 N. W. 187. 

Caldwell Co. v. Smith, 59 S. E. 653 09°7)- 

Gas Co. v. Ratliff, 31 Ky. L. R. 1229 (1907)- 

3. Where it will cause irreparable injury, 1. e., no remedy at law. 

Hallet v. Arapahoe Co. Com'rs (Colo.), 90 P. 678. 

4. Assessment under unconstitutional law. 

Green v. Hutchinson, 57 S. E. 353 (1907)- 

5. Property is not owned by plaintiff. 

Weber v. Baird, 208 111. 209. 

6. Where taxes have been paid. 

Hamberg v. Western Storage Co., 231 111. 3*- 
Nyce v. Schmoll, 40 Ind. App. 555 (i9°7)- 
II. By suit to remove cloud on title. 

Regan Land Co. v. Carthage, 108 S. W. 589. 
College v. Berryman, 156 F. 112 (1007). 
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